
AGENDA ITEM k 5  
CITY OF LODI 
COUNCIL COMMUNICATION 

AGENDA TITLE: 

MEETING DATE: October 19,2005 

PREPARED BY: 

Adopt Resolution ratifying settlement agreement with former Electric Utility Director 
Alan Vallow, and appropriating funds therefor 

Jere Kersnar, Interim Deputy City Manager 

RECOMMENDED ACTION: It is recommended that the City Council adopt a Resolution ratifying 
a settlement agreement (officially titled "Separation Agreement and 
General Release") with former Electric Utility Director Alan Vallow, 
and appropriate funds therefor. 

Mr. Vallow's employment with the City ended August 29, 2005. As 
part of the discussions between the City Manager and Mr. Vallow, a 
proposed settlement agreement (copy attached) was negotiated 

and executed by Mr. Vallow, the City Manager, and the City Attorney, subject to City Council ratification. 
Among other provisions, the Agreement calls for severance pay up to six months' salary and health 
Insurance benefits through the period of the severance payment (which would end if Mr. Vallow secures 
other employment), and for a full and complete release of all potential claims against the City by 
Mr. Vallow. 

This item was scheduled for the City Council Meetings of September 7 and 21, but was removed prior to 
Council consideration. Mr. Vallow has requested that it be brought forward for Council consideration on 
October 19, 2005. 

FISCAL IMPACT: Funding for the unanticipated expense of the severance pay was not 
included in the FY 2005106 Budget. The City Council appropriation for this 
purpose, requested as part of this action, will be reflected in Mid-Year 
Budget revisions. 

The Council Resolution contains an authorization for appropriation to cover 
the additional expense included in the Agreement. 

BACKGROUND INFORMATION: 

FUNDING AVAILABLE: 

Attachment: Separation Agreement and General Release 

I 

APPROVED: 



NOW, THEREFORE, BE IT RESOLVED that the Lodi City Council hereby 
ratifies the Separation Agreement and General Release ("Settlement Agreement") 
entered into between City Manager Blair King and former Electric Utility Director Alan 
Vallow, as shown on Exhibit A attached hereto; and 

BE IT FURTHER RESOLVED that the Finance Director is hereby authorized to 
appropriate funds as necessary to cover the terms of the Settlement Agreement. 

Dated: October 19, 2005 

____________________----_----------------------------------------- _____-_____---_-___----------------------------------------------- 

I hereby certify that Resolution No. 2005-- was passed and adopted by the 
City Council of the City of Lodi in a regular meeting held October 19, 2005, by the 
following vote: 

AYES: COUNCIL MEMBERS - 

NOES: COUNCIL MEMBERS - 

ABSENT: COUNCIL MEMBERS - 

ABSTAIN: COUNCIL MEMBERS - 

SUSAN J. BLACKSTON 
City Clerk 

2005-- 



SEPARA7’10N AGREEMENT AND GENERAL RELEASE 

I ,  Purpose of Agrccmetit: The intent oflliis Separation Agreement aiid General 
Release (“Agreement”) is  to mutually, amicably and  finally resolve and compromise all possible 
issues and cliiiiiis surronoding the rinploymeni of Allan Vallow (.“Eniployee”) with thc City of 
Lodi (“f~mp~oycr”)  and the sepa~ i t ion  tlierc liom. 

i\ckijowledgement of At-Will SIatus: fhployee acknowledges that liis or lier 
cnrploynient stat~is wiih Eiiipiuyei- has always bccii a( wi l l  wid tliat Employee has no preexisting 
property right iii h i s  o r  her rinployment or right to a severatice package. 

Separotioti from Employment and Receipt of Compensation and Rencfits: 
Cinployec‘s cniplnymcnt with Employcr will iw1, effective the close of business on Monday, 
At~gusl  2 9 ~  2005 (“Sqxmlion Dale”). Employee acknowledges that or1 tlie Scparatioii Dale, 
Eniployei- paid Employee all uiyxiid salary aiid umised vacation time, holiday credit, and personal 
Iriive earned tlirouigh tlic Sepiirat:ion I h t e .  As of the Separation Date, except as othewise scaled 
herein, Einployce will 110 longer be rl igihle to receive further payments for wages, salary, 
vacatioii or l ieal t l i  insurance benefits. Howevcr, Employee will be eligible for eonlinuaiion of 
! icaI~h i i i sn r~~ ice  bcnefits at Employee’s own expcuse ptirsuant to the provisioiis o:lC013IiA, the 
zxact ternis of which will lie providcd to Employce iii a separate written document. 

agrccincnts that  Employee i s  inakiiig i n  this Agi-wiienr, Employer will provide Einployee with 8 
six iiioiitli sevaaiiw paymeni in ilic amount of Employee’s sulary at Eiiipioyec’s f i l ial rate of 
pay, iricludiny a l l  vacation pay,  lioliday credit, atid personal Iciwe, I t .  
and fetleriil witlilioitliii~s, subject to rcduci.ion as sct forth in this paragrapli. ’ l h i s  Severance 
I’ayincnt will be paid to Employec in instal l incnts and in auiounts coinciding with Employers’ 
usuzil pay periods. I n  the evcnt, l~mpioyee rctains new e~nploy~nent during the six month 
scvcr:iiicc pcriod‘. miy wiiiaiiiiiig scvcriiiicc payiiic~i( wil l  be hl‘citcd as ofthe datc Einployce 
hcgiiis liis o r  hcr ncw eniploymeiit. 
I.hployee’s csccytioii o/‘tliis iigrecmcirt, Employee would no1 ollierwise be entitled to the 
bcncfits described in tlic p~~imgrapli above. Employer sliall also provide health insurance benefits 
(including rnedjcai, den ia l  and vision) to Eniplovec tlvougli the actual period of tlie severance 
paylncnt. 

5 .  E.mployce’s Co~~sidrratioti for Agreement: In exchange for tlie pdyiiients a id  
~indertakiiigs described i i i  this Agreemenl, Eniployec rcleascs and waives RQ and RN claims, 
that he or she might possibly liavc against Employer, iolrerlicr Eiiiplayrc i.s (rwarr of tlicnr or 
tzof. In 1cy”l teiins, lhis means Iliac individually and 011 behalf of his or her represenlatives, 
si~cccssors, anti assigns, Eniployce does liereby coml,letely release and forever dischargc 
Eiiiploycr. i t s  clcctcd a n d  appoiiitcd olliccrs. miiiiagcr-s, agcnts, and past and preseiil crnployccs 
i “ thc Rclcasccs”) li-om al l  claiins, rights. dcinniids. actions. obligations, and causes of action of 
any ;ind cvcry kind, i iaitire and character, known or tinlinow~~, which Eluployee may now have, or 
Iias ever had, ngainsi Releasem arising Irom or i n  311y way connccted with Employee’s 
cmpioymenl with iinploycr a n d i o r  thc separation thereor. ‘This lieleasc covers all statutory, 
corniiioii law. c i i n ~ t i ~ u ~ i o n a l  and other cliiiins. i nc ln rhg  but riof hiired to: 

2 .  

3 .  

4. Employer's Consideration for Agxccwent: I n  exchange for the release and 

ill legally required state 

Employee acltnowledges and agrees that b u t  for 

J ’ i S X ~ I ?  I -I - 



(a) 

(I?) 

( c )  

Any and al l  claims for  ivrongfirl discliaige, coiistructive discharge, or 

Any and all claims relating to any contracts of employment, express or 

Any a id  a i l  tort clairns ofany nature. including but iiot limited to ciatins 

wro~igfii demotion; 

iinplicd. o r  breach of the  covciiant of good faith m d  fair dealing, express 01' implied; 

for negligence; dcfiimarioii; riiisreprescritatioll; fraud; age, racial, religious or sexual 
discriiiiinalion, racial, religious nr sexual liarassment (whether qiiid pro quo or hostile 
work ciiviroiiincrit); o r  iiegligeni or inteiitional itilliction ofeinotional distress; 

A n y  and all claiiiis under kderal, state or municipal statutes or ordinnnces; 
m y  claims iiiitler the California Fail- Enrploymcnt and IiousIng Act, Title V11 ofthe Civil 
RigI1t.s Act of 1'364. the Civil Rights ACT of I W I ~  42 1I.S.C. Section 19811 the Age 
Discriiriiiiation i n  EiiiploymenL Act. the Older Workcrs' Rencfil Protection Act, the 
hnlei-icans With  IXwbilities Act, tbc Einployment Retiremen( Income Security Acl., llie 
C.hIifoi-&i I.abor (:ode, :tiid any ollrer laws and regulations re1ati:ig to cinploytnent; and 

(d) 

(el Any aiid al l  claims for attorneys' fees or costs. 

Employee further a g i ~ s  that if any such claim is prosecuted in Einployee's iianie before 
any couit or adininistrativc agemy, Eiupioyee wziivcs and agrees not to take any award of money 
or other daniages from such suit. 

belonging to E~nployer within 15 days of the execution of this Agreement. 

Civil Code of the State of California, wliich provides as follows: 

6 .  Return of Employer P ropr fy :  Employee shall ixtum to Empioyer all property 

Wnivcr of I J ~ ~ ~ I I ~ I W I I  Fiitul-c Claims: Eniployee 1x8s read Section 1542 of the 7. 

A GENERAL RE1,EASE DOES NOT EXrEND 'TO CLAIMS 
WIi1C:H 'l'N1C CREDITOR DOES NOT KNOW OR 
SLISPECT TO EXIST IN HIS FAVOR A T  THE TIME 01' 
EXECII'I'ING TI-LE IZEL,EASE, WllICH IF KNOWN BY HIM 
MtJST HAVE MATERIALLY AFFECTED I-IIS 
SETTLEMENT WITH THE DEBTOR. 

Employee ~iirdcrsiaiids Ilia! Secrion 1542 gives Employce the right not to release existing claims 
of which Enipinyee is iiot now iiware, iinless Employee voluntarily chooses to waive this right. 
Even though Eiiiployee is aware of this riylit, 13niployee ncverthrless bereby volruitarily waives 
tire rights described in Section 1542. and elecls to assume all risks for claims that now exist in 
Employee's fav(ir> k f t o t v / ~  NT rrnkrroivn, arising from the subjcct iiiattcr of  this A$rcement. 

Interpi-ctiition and Construction of Agrcenicnt: 'I'his Agreement shall be 
construed and itlterpreted in accordance with the laws of the State of California. Regardless of 
which pwty ii i i l isi ly t l h l i c d  l h i s  A g c t i i i a i l ,  il sli;tIl nnt be consl~'ued against any ollc party. and 
sltail be comlrui5d and enforced as a mutually prepared Agreeinent. 

admitting to any liability, wrongdoing or legal violation wliatsoevcr with regard the employment 
relationship bct.ween the partics or with respect (o any claims reIcasccl herein. Employer 
expressly ticiiics any  m d  i i j l  sitcli liiibiliiy and wronydoiiig. 

771837,: -?. 
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9. No Admission of Iiahii i ty:  By cntering into this Agrecnicnt, Employer is not 



10. Coispletc arid Voluntary Agreeiuent: Employee acknowledges that Etnployee 
has read arid iirttlerstaiids this Agreement; that l3iiployw 113s had tlic opportunity to, and has been 
advised by Eiiiploycr lo seek l e g 1  counsel O C  Employee's owii choosing and to hsve lhr terms of 
the .4grcenient fully explained to hin1 o r  her, that Employee is not executing this Agreement in 
reliaiic,e on any promises, reprcsentiltiotis or inducements other t l ~ a n  those contained herein; arid 
that Employee is executing this Agrceincnt voluntarily, fiee o f  any duress or coercion. Eiiiployee 
specifically iiiiderslaiicls chat b y  entering into this Agrceiiicnt Employee is forever foreclosed 
from pursuing any o f t h  cl:lims Emp!oyec l i i is waived iii paragraph 5 above. 

accept arid sigi this .Agreenient. Eiiiployee waives said twenty-one (2 I )  day period to accept and 
sign this Agreemen!. Eiiiployee shall Iiave sweii (7) days following the date oii which he or she 
signs this A~rcrliienl to revoke it. Revocation mm1 be made by delivering wilten notice to the 
City Manager at 221 W. Pine St, I,odi, California, 95240. For the revocation to be effective, 
w~itteii noticc :iiiist be received na later than S:OO p.m. 011 the sever~tli calendar day after 
Employee siyiis this Agrecmcnr. I f  E~nployec rcvokcs in a tiiiiely mamer, this Agreement shall 
not he efkciii'c o r  c:nl'or.ceable, aiid Eiiiplu)-cc will iii't bc mlitled to any peyinenl or berielits as 
described i i i  paragmpli 4 above 

he invalid or utieiiforceable by a coiirt or government agency ofcompetent .jurisdiction, it is 
agreed by ihc parties thnt such determiiiation sliall iiot affect the enforceabjlity of the other 
provisiocis herein 

13. 
parlies on Ihe subjects covered. Except as expressly provided here, this Agreement supersedes 
aiid renders inill and void any aiicl a l l  pi.ior agi-eements, whether oral or written, between 

I I .  Review aiid Revocution Periods: Einployee shiill have twenty-one (21) days 10 

13. Swings Claosc: Should any o r  tllc provisioi?s of l1ii.s Agrecrlient be detemlined to 

Scoi'e of' Agreement: 'This AgrCeilleIit constitutes the entire understanditlg ofthe 

Employec and Emplo~icr. 

14. hrbitration: Tl ic  puties agrec that any coiitroversy involving the construction or 
application of m y  terms, C ~ ~ U I I L I I I ~ S  o r  contlitio~is 01. this Agrccmcrit, or tiny claims arisiiig out of 
or relating 10 this &i'ccme~it or tlis brcacli thereof will be submitted to and settled by final acid 
biiidiiig nrbitration. iptirsuant to [lie California Arbiti'ation Act., i i i  Sari .loaquin County, California. 
Each side will bear i t s  own atiorneys' kes in any such arbitration, and the al-bilrator shall not 
have authority to award altonieys' fecs r d c .  stiitcitoiy seclion at issue in the dispute authorizcs 
thc aivard ol'nltOrireys' kcs  !n 111e prcvailing party. in which case the arbitrator has the authority 
to inake  such o\varcl as pel-mitred by (he statute iii question. 

711x77 I -7- 



15. Ratification: This Agreement will be binding upon the City only upon i ts 
ratilication by [lie Lodi City Chrrrcil 

PLEASE READ CAIUWIJLLY. THIS AGRE&MII"T CONTAINS A PULL RELEASE 
OR LEGAL CLAIMS, BOTH KNOWN CL,AIMS AND UNKNOWN CLAIMS. 

CITY OF LODi, ii muoicipai corpomtion EMPLOYEE 

City Manager 

___- 
SUSAN S. Bl.ACK?.TQN 
City Clerk 

APPROVED A S  TO FORM: 

City Attorney 

ALAN a&-- VALLOW 




